State of South Dakota

SEVENTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2003
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56510597
SENATEBILL NO. 177

Introduced by: Senatorsde Hueck and Knudson and Representatives Garnos, Cradduck, and
Van Gerpen

FORAN ACT ENTITLED, AnAct torevisecertain provisionsrelating to contested casesunder
the Adminigtrative Procedures Act and the Office of Hearing Examiners.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 1-26-18.3 be amended to read as follows:

1-26-18.3. Inaany contested case, t

any party to the contested case may

requiretheagency to usethe Office of Hearing Examinersby giving notice of therequest no later

than ten daysprior to the hearing.

Section 2. That 8§ 1-26-33 be amended to read as follows:

1-26-33. Within thirty days after the service of the notice of appeal, or within further time
allowed by the court, the agency shall tranamit to the reviewing court the original or a certified
copy of the entire record of the proceeding under review. By sipulation of al parties to the

review proceedings, the record may be shortened. A party unreasonably refusing to stipulateto
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limit the record may be taxed by the court for the additional costs. The court may require or
permit subsequent corrections or additions to the record.

Hshaltbetheduty-of the The agency te or the Office of Hearing Examiners, if the contested

casewasheard by the Office of Hearing Examiners, shall assemble and consecutively number the

pages of al documents, papers, and exhibits filed with the agency or office, including any
opinions and decisions which the agency or office may have filed or authorized for filing. The
agency or office shall then prepare and attach an alphabetical and chronological index to the
record and shall serve a copy of such index on all partiesto the review proceedings at the time
the record is submitted to the reviewing court.

Section 3. That § 1-26D-8 be amended to read as follows:

1-26D-8. Thereviewing agency shall personally consider thewholerecord or, alternatively,
such portions of it as may be mutually cited by the parties. If the reviewing agency rejects or

modifiesproposed findingsor aproposed decision, tt the reviewing agency shall givereasonsfor

doing so in writing. In reviewing proposed findings of fact entered by the presiding hearing
examiner, the reviewing agency shall give due regard to the hearing examiner's opportunity to
observe the witnesses.

Section 4. That § 1-26D-10 be amended to read as follows:

1-26D-10. Within ten days after written notification to the parties of the appointment of a

hearing examiner in any contested case, any party to that contested case may file an affidavit
regquesting the appointment of another hearing examiner. The chief hearing examiner shall then
appoint another hearing examiner to hear that contested case. Each party may file only one such

affidavit in any contested case.



